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Chairman Donald Mansullo, members of the committee, and guests, it is an honor to be here today.  Established in 1994 in Washington, DC, the National Hispanic Medical Association (NHMA) is a non-profit organization representing Hispanic licensed physicians in the United States.  The mission of the organization is to improve the health of Hispanics and other underserved.  I am the President and CEO of NHMA and will discuss medical malpractice and its impact in our Hispanic communities.  I applaud your commitment to understand the effect medical malpractice litigation has on access to health care, particularly to minority patients subject to disparities in health.
Our health system is the best in the world; but in order to be proud of that system, we need to develop new strategies to improve the quality of health care delivery.  One of those key strategies is to find a solution to the growing national crisis of medical liability insurance due to increased premiums.  According to estimates by the U.S. Department of Health and Human Services, medical liability adds $70 to $126 billion to the cost of health care each year.
  These costs mean higher health insurance premiums and higher medical costs for all Americans, especially for the growing number of Hispanics who live in underserved areas and in the states where medical liability is a focus of this Committee’s work.

I will focus on 3 major points regarding medical liability and its impact on Hispanics:  1. Hispanic physicians are unique to the medical delivery system and need to be protected from the malpractice crisis; 2. Hispanic patients suffer from increased disparities in health and require increased access to care; and 3. There is a need to increase research on Hispanics and Disparities in Health.
Hispanic Physicians are Unique and Need to be Protected
The 2002 IOM Report, “Unequal Treatment: Confronting Racial and Ethnic Disparities in Health Care” addressed the fundamental principle that minority physicians are critical to the increased patient satisfaction and health outcomes of the minority patient and, thus, a primary focus for reducing disparities in health care delivery.

The literature demonstrates many examples of studies on the outcomes of minority health professionals serving a major need in the U.S., namely that they provide health and mental health care services for minority patients of their own ethnicity and for those on Medicaid or uninsured.

Keith (1985, New England Journal of Medicine) found that minority medical graduates practiced in federally designated health-manpower shortage areas almost twice as often as non-minority graduates. He also found that minority physicians tended to serve members of their own racial or ethnic population group more than members of other groups.
Moy and Bartman (1987 National Medical Expenditure Survey) that minority patients were more than four times more likely to receive care from non-white physicians than were white patients not of Hispanic origin. Low-income, uninsured, and Medicaid patients were also more likely to receive care from non-white physicians.

Kamaromy et. al. (1993, NEJM) reported that Black physicians practiced in areas where the percent of Black residents was nearly five times higher than in communities where non-Black physicians practiced. Similarly, Hispanic physicians practiced in areas where the percent of Hispanic residents was twice as high as in areas where non-Hispanic physicians practiced. Hispanic physicians cared for three times as many Hispanics and for more uninsured patients as did other physicians.

According to the American Medical Association, approximately three-fourths of practice-based physicians work in or own small practices. Among practice-based physicians, roughly 33 percent are in solo-practice, 26 percent are in practices with between 2 and 4 physicians, and 16 percent are in practices with 5-9 physicians. 
  As for Hispanic physicians, we number about 36,000 or 5 percent of the total number of U.S. physicians. Of these, 3,600 or ten percent are full-time faculty of medical schools, according to the Association of American Medical Colleges 
 and less than half of those make-up full-time physician administrators of the public and private sectors in the country. Thus, roughly 23,000 Hispanic physicians are in private practice. We estimate at least one-third or 7,500 of those are foreign medical graduates, many of whom are about to retire.  

Due to the limited results of the national, mainly Federal, recruitment programs of minority students to medical schools over the past three decades, these physicians will not be replaced at the same rate that they leave practice. Currently, only about 5 percent of medical school matriculants are Hispanic - out of 65,000 that is about 3,250 new Hispanic medical students per year. Graduates number about the same. 
According to the U.S. Census, the Hispanics are now 43 million or 15 percent of the U.S. population.  By 2050, one out of four Americans will be of Hispanic background.  The NHMA believes that it is vital to the health of America, with a growing minority population, that we urge Congress and leaders in health care to create opportunity to increase the number of Hispanic physicians and to protect those in practice. Additionally, we strongly feel that we need to develop a more culturally competent physician workforce through education programs for medical students and residents and licensing requirements for CME for non- minority physicians.
Any major crisis affecting physicians, in this case, the medical liability insurance skyrocketing increase in premiums for physicians, has a compounded impact on Hispanic physicians because we are so unique and face tremendous demand and expectations from our communities.  Hispanic patients revere their Hispanic physicians and by word of mouth and other marketing, Hispanic physicians have long waiting lists of patients demanding their services. 
It has been widely reported that an increasing number of America's doctors are being driven out of business because they cannot afford their malpractice insurance premiums. The result is that doctors are retiring earlier than they would otherwise have, scaling down their practices (OB/GYN physicians decide to only practice only the obstetrics part of their business), or relocating to states where they can afford their liability coverage.  Hispanic physicians, obviously are affected, and have seen the rise of premiums and the resulting cost-shifting to their patients, streamlining of staff and budgets; the rise of administrative burden and peer review and utilization and the resulting decrease physician time with patient care; the fear of practice in high-risk specialties and closing of practices; the rise in defensive medicine and evidenced-based medicine; the escalating costs of a dysfunctional medical liability system.

Personal Stories from the Field

Dr. Luis Aguilar, Internist from Tucson, Arizona
Subspecialists are leaving, limiting their practice or retiring.  They’ve had to assume a defensive strategy--limit accepting challenging patients, see more patients to help defray increased costs, order more tests, not chancing clinical judgment.  Our compliance committee has employed more rigorous guidelines, more from a defensive posture than from good medicine, and access to services is thus affected.  There is now an extraordinary length of time to see a specialist or to schedule a test, for example, an MRI, Mammograms.
Dr. Miguel A. Cintron, Obstetrician from Harlingen, Texas
My name is Miguel Cintron and I practice OB-GYN.  I'm also Chief of Staff at Valley Baptist Medical Center in Harlingen, TX.  As you know, the Rio Grande Valley is an area with a very high malpractice suit rate and as a result, high malpractice premiums. The Rio Grande Valley is predominantly Hispanic by a wide margin.  Mine is a story in my role as Chief of Staff. About four years ago, due to high malpractice premiums we lost two general surgeons from practice at in our area. One was an experienced Surgeon with over 30 years of practice and another one was a young surgeon who by himself, performed more operations than  all the other surgeons together!  Our's is a designated Trauma 3 Level Medical Center which is a "safety net" for the whole Rio Grande Valley in the field of Trauma as well as other specialties. After the loss of these two surgeons from practice in the area, it has been impossible to recruit General Surgeons to our facility. Many surgical patients have to be sent elsewhere, away from their families, to get their procedures, including cancer patients.

Fortunately, the Cardiovascular Surgeons have voluntarily stepped up to the plate and have been performing general surgery cases to “hold the fort" but this cannot be a permanent solution. We have established the Regional Academic Health Center, affiliated to the University of Texas Health Science Center in San Antonio mainly for the purpose of training and retaining Physicians to this medically underserved area. But this is not enough. We must make the area attractive for our graduates to stay. The malpractice issue is a deterrent for this to happen since the same issues as the Surgeons have area held by all the other specialists. Hence, the medical malpractice problem has overflowed to being a heath care ACCESS problem. What we have in our country is a finger pointing circus in which the physicians, the insurance companies and the lawyers each say it's the other two parties fault. None of the parties deny there is a problem just the cause of the problem is what is being debated. Unfortunately, the real victims are the patients. As has been the history of our country, this problem must be addressed by our legislative bodies for a just resolution. Our citizens deserve it!

 

Dr. Nereida Correa, Obstetrician from Bronx, New York
The issue of malpractice insurance has reached critical proportions.  In the past few months I have been setting up a private practice in women's health which is my specialty.  The premiums for malpractice insurance for full range Obstetrics and Gynecology would be about $59,000 per year part-time or as high as $110,000 for a full-time practice.  I am faced with the decision to limit my practice to office gynecology despite the needs of my patients and of my community which is predominantly Hispanic. We all know that beyond the issue of premiums that have put physicians out of business in many areas there is the ever growing fear of frivolous law suits. The legal system and the current practice of awarding settlements and large awards to patients who irregardless of their own personal issues and liabilities expect a perfect obstetrical outcome has devastated some of the best in the profession. No physician enters the medical field with the intent of giving poor care and to be criminalized for a poor outcome in a birth which has no evidence of causality is unfair. In many cases, as data on cerebral palsy has shown, the poor outcomes of a birth are not the result of negligence or poor care but of anoxic events that occur at anytime during the pregnancy.  Yet most would vehemently blame the physician or midwife despite their best efforts.  The problem has led many physicians out of the obstetrical arena and has essentially made it impossible to be back-up physician for the many midwives who can provide competent and excellent care to women desiring a natural labor experience.  By pushing these skilled and caring practitioners out of the field we are allowing the health of all women to be qualitatively impoverished.  Soon there will be no one left who can practice obstetrics, and those who want may not be able to afford the luxury of giving full range care to women and their babies.  As a Hispanic woman and a physician I am appalled that this situation is allowed to continue.  We need the ability to define our practices by the needs of our patients and communities and this is not happening.  This is not a story, but it is a strong opinion in favor of tort reform and no-fault medical malpractice insurance. 

 
Hispanics suffer from Disparities in Health and Require Increased Access to Care
The National Hispanic Medical Association is concerned, not only about the impact of medical liability crisis on Hispanic physicians, who are committed to providing quality culturally competent care to our underserved communities, but about the resulting disastrous decrease in access to medical care for Hispanic and other underserved populations.  The access issue is especially high for the Federal government programs, since one-third of total health care spending is paid by Medicare and Medicaid. 

Hispanic patients are subject to alarming rates of decreased access to health care services in low income neighborhoods; the highest rates of lacking health insurance; less information to make appropriate decisions about their care due to language issues, literacy rates and lower levels of education; less access to Hispanic physicians or culturally competent physicians; and less ability to challenge the system, due to citizenship status, fear of deportation or less familiarity with the system due to less acculturation.

The medical liability crisis puts all patients at risk, especially those who have the least access to care.  The loss of physicians due to medical liability is devastating to rural and underserved communities, especially in the case of private physicians who sponsor charity care or a free or sliding fee clinic.  The rise in emergency services is another costly setback to Hispanics who already have the lowest rates of a regular source of care, according to the Agency for Healthcare Research and Quality Health Disparities Report.

Hispanics and other minorities receive inferior medical treatment and are being subjected to high rates of preventable medical errors. As a result, increased liability costs are disproportionately affecting minorities with a decreased access to needed health care and a severely limited quality of life.  

In 2002, the National Academy of Sciences Institute of Medicine (IOM) published its landmark study, entitled Unequal Treatment: Confronting Racial and Ethnic Disparities in Health Care that found disparities, after accounting for access to medical care, are associated with higher mortality among racial and ethnic minorities. 
According to the Agency for Healthcare Research and Quality (AHRQ), a division of the U.S. Department of Health and Human Services, the length of time between an abnormal screening mammogram and the follow-up diagnostic test to determine whether a woman has breast cancer is more than twice as long for Asian-American, African-American and Hispanic women as it is for white women.  Moreover, as discovered by AHRQ, relative to non-Hispanic whites, racial and ethnic minorities are less likely to receive appropriate cancer care, cardiac care, diabetes care, pediatric care and many surgical procedures.
According to the 1999 Institute of Medicine Report, To Err is Human: Building a Safer Health System, the vast majority of patient injuries are due to defects in the medical care delivery system and adverse events that are preventable, with highly technical subspecialties contributing to higher rates of medical errors.
  According to a 2003 U.S. General Accounting Office report, medical liability premiums have skyrocketed in some states and specialties …and increased losses on claims are the primary contributor. 

There has been a national challenge taken up by the U.S. Congress and by the private sector, the Joint Commission on Accreditation of Health Organizations, to build patient safety standards, which will only be able to occur if the system can be redirected from a system of defensive medicine which leads to decreased sharing of information.  

The Congressional Black, Hispanic, and Asian Caucuses as well as the Republican and Democratic Leadership have called for minority health disparities legislation to address our minority communities’ dilemma – living in America without a right to a quality life.
Need for Research on Hispanics and Health Disparities

If we are truly concerned how the malpractice liability issues affect our communities, we need to support health care research on Hispanic patients. The Agency for Healthcare Research and Quality, the Centers for Disease Control and Prevention, the Centers for Medicare and Medicaid Services and the National Institutes of Health Center on Minority Health and Health Disparities should collaborate on data collection and Disparities Research programs to build strategic requirements of grantees as they build minority health research centers. Congress should expand this area of critical research which is a cross –cutting activity that has limited support compared to biomedical research. Without new knowledge with community-based research, we will never advance beyond the disparities that now exist in the health care system.  In addition, states and health surveys and health facilities should be mandated to collect data by race and ethnicity and language use and conduct interviews in Spanish.  
The NHMA established the National Hispanic Health Foundation, a 501(c) 3 organization, to develop health services research to focus on such issues as disparities in the health system, cultural competence, language services and health professions diversity. The NHHF is affiliated with the Robert F. Wagner Graduate School of Public Service, New York University, the largest graduate health management/public service training program in the U.S. with researchers already engaged in Hispanic research. The Foundation would also be linked to the NYU Medical School, which also has a strong interest in Hispanic health research. The purpose of the Foundation is to develop knowledge about Hispanic health, a “think tank” for Hispanic health in the United States.

In summary, the NHMA recognizes the impact of the medical liability crisis on our Hispanic physicians and the loss of access to health care for our communities. We stand with Congress, ready to develop solutions that can protect our physicians and increase the health status of our patients and create a healthier America, with decreased disparities in health care.
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